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Brief facts of the case :-

M/s.Dutron Polymers Limited, N. H. No. 8, At & P. O. Hariyala, Kheda

- 387 41 1, is registered under G.S.T. and holds I.E.C. No. 0888002955 (herein

after referred to as "the importer"). They have imported "CPVC Compound -
SP -5122C (Pipe Grade)" and "CPVC Compound - SF - 3l2LC (Fitting Grade)"

from a foreign supplier namely M/s. Mitsubishi Corporation, Tokyo, Japan

and they have filed the following Bills of Entry by classifying the goods under

C.T.H. 39049000 of the Customs Tariff Act, 1975. They have claimed full

exemption from payment of Basic Customs Duty and Social Welfare Surcharge

under Sr. No. 463 of Notification No. 4612011-Cus. Dt. 01.06.2011, as

amended. (herein after referred to as "the said Notification") The details of Bills

of Entry are as under: -

2. The Office of the Principal Director (Central), Indian Audit & Accounts

Department, Ahmedabad, Vide L.A.R. No. O8|2O2O-21 dated O8.O2.2O2L

(R.U.D.-2), has raised an audit objection that M/s. Dutron Polymers Limited

had cleared 82,000 Kgs. of imported (Thailand Origin) "CPVC Compound - SP

- 5122C (Pipe Grade)" and "CPVC Compound - SF - 3l2lc (Fitting Grade)" for

the period from Aprll-2O2O to June-2O2O, classifying the same under C.T.H.

3904 9000 and paying NIL B.C.D. (only @ 18% LG.S.T. paid) by claiming

exemption under Sr. No. 463 of the said Notification, instead of classifying the

same under C.T.H. 3904 22OO and assessing total duty @ 24.49o/o (B.C.D. @

5 oh + S.W.S. @ lO% on B.C.D. + LG.S.T. @ l8%) as per the Sr. No. 460 of the

said Notification, resulting in to short levy of duty of Rs. 10,31,4O6f -, as

shown in the table below:-

s.

N.

B.E. No. &

Date

Assessable

Value (Rs.!

Duty Paid

(r.G.s.T. @

18ol') (Rs.)

Duty Payable @

24.490/" (B.C.D 5% +

S.W.S. LO o/o on B.C.D.

+ I.G.S.T 18%) (Rs.)

Duty

Difference

(Rs'l

1 2 3 4 5 6 (s-4)

1

7667057 dt

15.o5.2020
r,58,92,240 28,60,603 18,29,t97 10,31,406

TOTAL Lr58r92,24O 29,6O,603 Lg,2g,L97 LO,31,406

s.

N.

B. E. No. &

Date Description
Quantity

(re.)
Assessable

Value (Rs.)

Duty Paid

l@Lav"

r.G.s.T.l

(Rs.)

I
7667057 dt.

15.05.2020

CPVC Compound - SP -
5122C (Pipe Grade) and

CPVC Compound - SF -
3l2LC (Fitting Gr.)

82,000 t,58,92,240 28,60,603

TOTAL 82,OOO Lr5gr92r240 29,6O,6O3
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3. The above observation of the Audit was conveyed to the importer vide

letter No. VIII/ 48-1OO IICD I Gr.2G I 2O2O I 2247 dt. 03.O3.2021 R.U.D.-3) by

Dy. Commissioner of Customs, LC.D. Khodiyar.

4. Now, the issue of classification of the polymers, including co-polymers

and chemically modified polymers, is to be decided in view of two specific

provisions under the Sub-heading Notes to the Chapter 39, which read as:

(a) Where there is a sub-heading named "Others" in the same series, and

(b) Where there is no sub-heading named "Others" in the same series.

3904 Polymers Of Vinyl Chloride Or Of Other Halogenated Olefins, In

Primary Forms

390410 - Poly (vinyl chloride), not mixed with any other substances:

3904 1010 --- Emulsion grade PVC resin I PVC paste resin I PVC dispersion

resln

3904 lO 20 Suspension grade PVC resin

3904 10 90 --- Other

' Other poly (vinyl chloride), mixed with other substances:

3904 2l OO -- Non-plasticised:

3904 22 OO --- Plasticised

3904 30 - Vinyl chloride-vinyl acetate co-pol5rmers:

3904 30 10 --- Poly (vinyl derivatives)

3904 30 90 --- Other

3904 40 00 - Other vinyl chloride copolymers

3904 50 - Vinylidene chloride polymers:

3904 50 10 --- Copolymer of vinylidene chloride with acrylonitrite, In the form

of expansible beads of a diameter of 4 micrometers or more but

not more than 20 micrometers

390450 90 --- Other

- Fluro-polymers:

3904 6100 --Polytetrafluoroethylene

-- Other:

3904 69 10 --- Poly (vinyl fluoride), in one of the forms mentioned in Note 6

(b) to this Chapter

3904 69 90 --- Other

3904 69 90 N50 Poly vinyl fluoride (PVF) for use in the manufacture of EVA

(Ethylene Vinyl Acetate) sheets or back- sheet, which are used

in the manufacture of solar photovoltaic cells or modules

3904 90 - Other:

3904 9010 --- Chlorinated poly vinyl chloride (CPVC) resin

3904 90 90 --- Other

Page 2 of 20
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5. In brief, a plasticizer is a substance that is added to a material to make

it softer and more flexible, to increase its plasticity, to decrease its viscosity or

to decrease friction during its handling in manufacture. Plasticizers are

commonly added to polymers such as plastics and rubber, either to facilitate

the handling of the raw material during fabrication or to meet the demands of

the end product's application. For example, plasticizers are commonly added

to polyvinyl chloride (PVC), which otherwise is hard and brittle, to make it soft

and pliable. A1most gOVo of polymer plasticizers, most commonly phthalate

esters, are used in PVC, giving this material improved flexibility and durability.

Chlorinated polyvinyl chloride (CPVC) is PVC that has been chlorinated via a

free radical chlorination reaction. It is seen that the imported compound

"CPVC Compound -SP-5122C (Pipe Grade)" and "CPVC Compound - SF -
3l2lc (Fitting Grade)" are plasticizer.

6. In this case, there is a sub-heading "Others" in the same series of C.T.H.

3904, which describes as polymers of vinyl chloride or of other halogenated

olefins, in primary forms, and when there is no more specific sub-heading for

CPVC copolymers, the impact modifier "CPVC COMPOUND - SP - 5I22C (PIPE

GRADE)" and "CPVC Compound - SF - 3l2IC (Fitting Grade)" are to be

classified in the sub-heading named "P1asticised" under C.T.H. 39O422OO.

7. In view of the above, it is evident that the importer had wrongly classified

the goods under C.T.H. 39049000, to avail the benefit of exemption of B.C.D.

at NIL rate, under Sr. No. 463 of the said Notification, whereas the goods fall

under the C.T.H. 39042200 and exemption is available to them under Sr. No.

460 of the said Notification, where the rate of B.C.D. is 5%. The importerhad

resorted to mis-classification of the goods in order to evade the duty, by

availing the ineligible benefit of exemption, resulting into clear violation of the

said exemption Notification.

8. M/s. Dutron Polymers Limited have subscribed to a declaration as to

the truthfulness of the contents of the Bills of Entry, in terms of Section 46(4)

of the Customs Act, 1962 (here in after referred to as "the said Act") in respect

of all their Bills of Entry.

9. Further, with the introduction of self assessment and consequent

amendments to Section 17, since April-2011, it is the responsibility of the

importer to correctly classify, determine and pay the duty applicable in respect

of the imported goods.

Page 3 of 20
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10. In view of the above discussions, it appeared that the said importer has

wrongly taken the benefit of Sr. No. 463 of the said Notification. Thus, it
appears that the importers have contravened the provisions of Section 46(4)

and Section 17 of the said Act, in as much as they have mis-classified the

goods in question in the Bills of Entry filed under Section a6$) and availed

the wrong benefit of exemption Notification resulting in to incorrect

assessment of duty discharged on the goods in question.

11. From the discussion in foregoing paras, it appeared that the importer

has knowingly and intentionally with ulterior motive and by design, taken the

benefit of Sr. No. 463 of the said Notification. It appears to be a case of willful

mis-statement of classification of goods with intention to avail ineligible benefit

of the said exemption to evade duty of Customs. This constitutes an offense of

the nature covered in Section 111(m) and Section 111(o) of the said Act and

the goods imported appear liable for confiscation under Section 111(m) and

1 1 1(o) of the said Act.

13. As per Section 111(o) of the Customs Act, 1962, &fly goods, exempted,

subject to any condition, from duty or any prohibition in respect of the import

thereof under this Act or any other law for the time being in force, in respect

of which the condition is not observed unless the non-observance of the

condition was sanctioned by the proper officer, are liable for confiscation

under the said Section.

L4. For these acts of omission and commission, M/s. Dutron Polymers

Limited appears to be liable for penal action under Section 112(a)(ii) of the

Customs Act, 1962 in as much as they have intentionally made and used false

and incorrect declaration / statements / documents to evade payment of

legitimate Custom duties as discussed in the foregoing paras.

15. Further, by these acts of the omission and commission of the importer,

they appear to have attracted the provisions of Section 114AA of the said Act.

The importers have mis-classified the goods in question with intent to avail

undue benefit of the exemption Notification and thus the importer has

rendered himself liable for penal action under Section 114AA of the said Act.

Page 4 of 20
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16. In this connection, Section 114AA of the said Act, reads as under :-

"114AA. Penalty for use of false and incorrect material.-If a person knowingly

or intentionally makes, signs or uses, or causes to be made, signed or used.

any declaration, statement or document which is false or incorrect in any

material particular, in the transaction of any business for the purposes of this

Act, shall be liable to a penalty not exceeding five times the value of goods."

L7. In view of the above discussion, duty to the tune of Rs. 16,79,2O9 I - is

liable to be recoverable from them under Section 28(1) of the Customs Act,

1962 along with applicable rate of interest Section 28AA of the Customs Act,

1962.

18. In this connection, a letter dated 01. i 1 .2021 was issued to the importer

for Pre-Notice consultation in virtual mode on 02.11.2021, as provided under

Section 28(1)(a) of the Customs Act, 1962. The consultation was attended

physically by Ms. Trupti Shah, Manager (Import-Export) of the importer and

she re-iterated her written submission dt. 30.03.2021. She also submitted

their written submission No. DPL/Cus-3l2O2O-21 dt. O2.Il.2O2l. They re-

iterated their earlier submission. They also submitted Material Safety Data

Sheet from the Supplier of CPVC Compound SP-s122C. Its chemical name or

composition shows no mention of plasticizer. Thus, and as it does not fa11

under any other categories, this item is classified under broad category of CTH

39049000 - Other. Therefore, they have correctly claimed Custom Duty

exemption for CTH 39049000.

19.1 As they did not agree with the issue raised, the Demand cum Show

Cause Notice shall be issued.

d9. M/s.Dutron Polymers Limited, N. H. No. 8, At & P.O. Hariyala, Kheda

- 387 41 1; were called upon to show cause to the Additional Commissioner of

Customs, Ahmedabad, as to why:-

(a) classification of imported goods, i.e. "CPVC Compound - SP - 5L22C

(Pipe Grade)" covered under B/E No. 5626040 dt. i1.11.2OL9 and "CPVC

Compound - SP - 5L22C (Pipe Grade)" and "CPVC Compound - SF - 312lC

(Fitting Grade)" covered under B/E No. 5882182 dt. 29.11.2019, made by the

importer under C.T.H. 39049000 should not be rejected.

(b) the imported goods, i.e. "CPVC Compound - SP - 5I22C (Pipe Grade)"

covered under B/E No. 5626040 dt. 11 .11.2O19 and "CPVC Compound - SP -

5122C (Pipe Grade)" and "CPVC Compound - SF - 312LC (Fitting Grade)"
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covered under B/E No. 5882182 dt. 29.11.2019, should not be classified

under C.T.H. 39O422OO.

(c) the imported goods, i.e. "CPVC Compound - SP - 5122C (Pipe Grade)"

covered under B/E No. 5626040 dt. 1 1 .Il.2O 19 and "CPVC Compound - SP -

5122C (Pipe Grade)" and "CPVC Compound - SF - 3l2lc (Fitting Grade)"

covered under B/E No. 5882182 dt. 29.11.2019, should not be assessed to

duty@24.49% (B.C.D. @5% + S.W.S. @O.5o/o + I.G.S.T.@18%) underSr. No.

460 of the Notification No. 46 I 201 1-Cus. Dt. 0 I .06.2O 1 1, as amended, under

c.T.H. 39042200.

(d) the total amount of differential Custom duties amounting to Rs.

16,79,210/- (Rupees Sixteen Lakhs Seventy Nine Thousand Two Hundred and

Ten Only) attributable to the concessional rate of Customs duty wrongly

claimed under Sr. No. 463 of Notification No. 4612O11-Cus. Dt. 0LO6.2O77;

should not be demanded and recovered under Section 28(l) of the Custom

Act, 7962 by denying the benefit of Sr. No. 463 of the said Notification.

(e) the total quantity of |,42,OOO Kgs.of goods imported and having

declared value of Rs. 2,58,73,8001- (Rupees Two Crores Fifty Eight Lakhs

Seventy Three Thousand Eight Hundred Only), should not be held liable to

confiscation under Section 1i1(m) and Section 111(o) of the Customs Act,

1962 for the act of willful mis-statement and intentional suppression of facts

with regard to classification of the said goods by way of submitting false

declaration ieading to unlawful, illegal and wrong availment of concessional

duty benefit under Sr. No. 463 of the Notification No. 4612O11-Cus. Dt.

O1.06.20 11, as amended.

(0 interest at an appropriate rate as applicable, on the Customs duty

evaded to the tune of Rs. 16,79,2101-, should not be recovered from them

under Section 28AA of the Customs Act, 1962.

(g) penalty should not be imposed upon them under Section 112(a)(ii) of

the Customs Act, 7962.

(h) penalty should not be imposed upon them under Section 114AA of the

Customs Act, 1962.

Defense Reply :-

21. The importer vide letter dated 13.09.2022 submitted their written

submission to SCN. They submitted that present notice has been issued solely

on the basis of audit objection raised by the C.E.R.A. audit party during the

test check of records of Deputy Commissioner of Customs, I.C.D., Khodiyar,

pertaining to the noticee, for the period Aprll-2O2O to June-2O2O.
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2L They submitted that, the plasticizer is added to PVC to make it soft or

flexible for the required applications, however, to make CPVC compound, no

plasticizer is added. They also enclosed the certificate obtained from

manufacturer M/s. Sekisui Specialty Chemicals (Thailand) Co. Ltd. to
establish that CPVC compounds do not contain any plasticizer. Further, it was

submitted that CPVC compounds are not flexible and therefore, the same were

unplasticized.

23. They submitted that, vide finance (No. 2) Bill 2OL9, the government had

proposed changes in the First Schedule to Customs Tariff Act, 1975 vide

Clause 87(b) read with Fifth Schedule to the Finance (No. 2) BiII, 2019. The

fifth schedule inter alia proposed changes in heading3904 as under:

(b) for tariff item 3904 90 00 and the entries relating thereto,

the following shall be substituted, namely :-

"3904 90

3904 90 10

s904 90 90

- Other:

Chlorinated poly kg. lOo/o

- vinyl chloride (CPVC)

resin

Other kg. lO%o :';

24. They submitted that in the present case, the impugned goods were

imported vide Bills of Entry filed in May 2O2O. Therefore, the heading 3904 as

amended vide Finance (No. 2l Act, 2019 was applicable to the Noticee. The

said amendment implied that, CPVC resin and other similar products would

be classifiable under CTH 3904 90. In view of the same, they had rightly

classified the impugned products under CTH 3904 90 and rightly claimed

exemption from payment of duty under Notification 46120 1 1 as amended vide

Notification No. 8212O18-Cus dated 31.12.2O18 - Sr. No. 463.

25. They also submitted that, the classification claimed in the show cause

notice i.e. 3904 22OO is Other poly (vinyl chloride), mixed with other

substances - Plasticized and heading 3904 90 - Others specifically provides

for CPVC Resin and Others.

26. They submitted that it would be relevant to refer to the General Rules

for Interpretation of Import Tariff ('lnterpretative Rules) to enable to classify

the impugned goods under the correct tariff heading. Rule 3(a) of the said

Interpretative Rules reads as "The heading which provides the most specific
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description shall be preferred to headings providing

description."

Chlorine
EDC VCM

27. They submitted that as mentioned above, CPVC was introduced as a

separate entry under the heading 3904 90, thus, CPVC being the most specific

description of the product imported by the Noticee the impugned goods are

correctly classifiable under CTH 3904 90 as claimed by the Noticee, even

assuming without admitting the allegation of the department that impugned

goods imported by the Noticee has plasticizers. In support of their claims, they

relied upon following judgements, wherein the Hon'ble Courts while deciding

classification disputes has applied Rule 3(a) of the interpretive rules to hold

that most specific description would be preferred over general description:

i) Moorco India Ltd. vs. Collector of Customs, Madras ll99a Qa)

ELr s (sc)l

ii) CCE, Cus & ST, Vishakhapatnam vs. JOCIL Ltd. [2011 (263) ELT

e (sc)l

iii) Creative Peripherals & Distribution Ltd. vs. Commr. Of Cus, ACC,

Mumbai l2O2O (3741ELT 794 (Tri-Mumbai)l

iv) CCE & ST, Hyderabad-Il vs. Select Foam Products l2ol9 (366)

ELT 10s7 (Tri-Hyd)l

2A. They submitted that, even on merit, the impugned goods imported by

the them are classifiable under CTH 3904 90 and not CTH 3904 22OO as

claimed by the department. In this regard, the production process of CPVC is

explained hereunder:

CPVC Production Process

salt chrorin. / s
Hyd*l#iut "+ sodium Hydroxid€

F. No. Vlll/1 0-72llCD-Khod/O&NHQ|Z1-22

a more general

PVC

Pelroleum
Cracker

Ethylene

----"*+ Prcpylene
Chlorine

Petroleum
Gas (LPG) CPVC Resin

Compounding

(From rock
Salt)

Compounding
Additives

Discharge 

-

Treatment
Waste

CPVC +

I
CPVC Compound

For ease of understanding, the acronyms used in the aforesaid diagram are

explained below:

EDC refers to Ethylene Dichloride

VCM refers to Vinyl Chloride Monomer

Page 8 of 20
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PVC refers to Poly Vinyl Chloride which is manufactured by

polymerisation of VCM.

Compounding additives refer to Stabilizers, Lubricants, Impact

modifiers, Pigments, Proceedings aids.

29. They submitted that, on perusal of the above process it would reveal

that at no stage any plasticizers are added to make CPVC Resin or CPVC

Compound and the same is supported by the certificate issued by the supplier

of the Noticee.

30. They submitted that in the show cause notice the allegation of existence

of plasticizers has been made merely on conjectures and surmises i.e. merely

because plasticizers are commonly added to PVC and since CPVC is made

from PVC it will also have plasticizers and therefore it merits classilication

under 3904 22OO.

31. They submitted that no evidence to show that the impugned product

contains plasticiser has been brought out and reliance is placed merely upon

generic data available on the internet which cannot be the basis to reject the

classification as proposed by the Noticee. It is a settled position in iaw that

the burden of classifying the goods under a particular entry is on the Revenue

which the department has failed to discharge in the present case. Reliance in

this regard is placed on the following decisions:

Ponds India Ltd. vs. Commr. Of Trade Tax, Lucknow - 2008 (227)

ELT 497 (SC)

State of Madhya Pradesh vs. Marico Industries Ltd. - 2016 (338)

ELT 33s (SC)

Union of India vs. Garware Nylons Ltd. - 1996 (87) ELT 12 (SC)

Hindustan Ferodo Ltd. v. Collector of Central Excise, Bombay

reported in 1997 (89) ELT 16 (SC)

32. For confiscation, penalty and interest, they submitted that it is a settled

position of law that the goods are not liable for confiscation in a case where

only classification is in dispute, which itself is a matter of interpretation.

Reliance in this regard was placed on the following judgements: -

- Hindustan Ferodo Ltd. v. Collector of Central Excise, Bombay reported

tn 1997 (8e) ELT 16 (SC).

Northern Plastics Ltd. V. CC& CE reported in 1998 (101) ELT 549 (SC)

33. they also submitted that, the provisions of Section 111 (m) of the Act

applies to cases where there is misdeclaration in value or any other particular.

The provisions of Section 111 (o) of the Act applies to cases where a condition

I

2
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subject to which exemption has been availed by the Noticee has not been

fulfilled. The only allegation in the show cause notice is that the classification

entry mentioned in the bill of entry was allegedly erroneous. Under the

circumstances, the impugned goods are not liable for confiscation of the

impugned goods under Section 111(m) and 111 (o) of the Act.

34. They submitted that redemption fine is imposable in respect of the case

of import of prohibited goods or in case of any other goods when the same

have been seized by the department. In the present case, no seizure of the

impugned goods imported by the department and the same were duly cleared

on verification by the customs officials. The goods were finally assessed and

no bond was given by the Noticee at the time of import. Accordingly, in the

said case, when the goods are not available for confiscation no redemption fine

is imposable. In support of their claim the relied on following judgments;

35. They submitted that the penalty under the section ll2 can be imposed if any act

or omission is done which renders the goods liable for confiscation under Section 111

of the Act. In view of the aforesaid submissions, it is submiued that since the goods are

not liable to confiscation in the present case, no penalty under Section 112(a)(ii) of the

Act is imposable on the Noticee.

36. They submitted that penalty under Section 114AA of the Customs Act, 1962, is

imposable when any person knowingly makes false or incorrect statement or

declaration. It is submitted that admittedly there is no false declaration in the bill of entry

filed by the Noticee. The only reason for proposal for imposition of penalty under

Section l14AA of the Act on the Noticee is that the classification was made under CTH

3904 9000 instead of 3904 2200.

37. In view of the aforesaid submissions, proceedings initiated vide show cause

notice under reply deserves to be quashed and it is prayed that the same be quashed.

Personal Hearing :-

38. Personal Hearing in the matter was fixed on 05.09.2022. The said

importer requested for adjournment of P. H. on 13.09 .2022. Accordingly, next

P. H. was fixed on 13.O9.2022.

Page 10 of 20

Commr of Customs, Amritsar vs. Raja Impex (P) Ltd. [2008 (229)

ELr 18s (P&H)l

S.S. Watch Industries vs. Commr. Of Customs (l), New Delhi

I2ott (274) ELT 36e (Tri-Del)l



F. No. Vl ll/1 0-72llCD-KhodiO& NHQ|?1 -22

39. Ms. Rishika Desai / Ms. Trupti Shah attended P. H. on behalf the said

importer on 13.09.2022 and re-iterated what they have submitted in their

written submission.

Discussion & Findings :-

40. I have carefully gone through the facts of the case, defense submission

made by the said importer, oral submission made during Personal hearing

and records available on the file.

4L. The issues to be decided before me are :-

(a) classification of imported goods, i.e. "CPVC Compound - SP - 5122C

(Pipe Grade)" and "CPVC Compound - SF - 3l2lc (Fitting Grade)" covered

under Bill of Entry No. 7667057 dated 15.05.2020, made by the importer

under C.T.H. 3904 9000, should be rejected or otherwise.

(b) the imported goods, i.e. "CPVC Compound - SP - 5122C (Pipe Grade)"

and "CPVC Compound - SF - 3121C (Fitting Grade)" covered under Bill of

Entry No.7667057 dated 15.O5.2020, should be classified under C.T.H. 3904

22OO or otherwise.

(c) the imported goods, i.e. "CPVC Compound - SP - 5122C (Pipe Grade)"

and "CPVC Compound - SF - 3l2lc (Fitting Grade)" covered under Bill of

Entry No. 7667057 dated 15.05.2020, should be assessed to duty @ 24.49%

(B.C.D. @ 5% + S.W.S. @ O.5o/o + I.G.S.T. @ l8%) under Sr. No. 460 of the

Notification No. 4612O11-Cus. Dt. 01.06.2O11, as amended, ttnder C.T.H.

39042200, or otherwise.

(d) the total amount of differential Custom duties amounting to Rs.

10,31,4061- attributable to the concessional rate of Customs duty wrongly

claimed under Sr. No. 463 of Notification No. 4612O11-Cus. Dt. 01.06.2011;

should be demanded and recovered under Section 28(1) of the Custom Act,

1962 by denying the benefit of Sr. No. 463 of the said Notification or otherwise.

(e) the total quantity of 82,000 Kgs. of goods imported and having deciared

value of Rs. \,58,92,24O I -, should be held liable to confiscation under Section

1 1 1(m) and Section 1 1 1(o) of the Customs Act, 1962 for the act of willful mis-

statement and intentional suppression of facts with regard to classification of

the said goods by way of submitting false declaration leading to unlawful,

illegal and wrong availment of concessional duty benefit under Sr. No. 463 of

the Notification No. a6l2O11-Cus. Dt.01.06.2011, as amended or otherwise.
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(0 interest at an appropriate rate as applicable, on the Customs duty

evaded to the tune of Rs. 10,3 1 ,406 l-, should be recovered from them under

Section 28AA of the Customs Act, 1962 or otherwise.

(g) penalty should be imposed upon them under Section 112(a)(ii) of the

Customs Act, 1962 or otherwise.

(h) penalty should be imposed upon them under Section 114AA of the

Customs Act, 1.962 or otherwise.

42. I am of the view that for proper classification of the product, a suitable

heading or sub-heading in the tariff is to be located and then the same has to

be considered in iight of Statutory Rules for Interpretation, Section Notes and

Chapter Notes in the Tariff.

43. I find that the Show Cause Notice has been issued proposing

classification of the imported "CPVC Compound - SP -5722C (Pipe Grade)" and

"CPVC Compound - SF - 3121C (Fitting Grade)" under C.T.H. 3904 22OO

instead of classification under C.T.H. 3904 9000, as declared by the noticee.

44. For this, I will first examine the text of main headings relevant to the

goods under consideration.

45. Heading 39.0i to 39.14 covers goods in primary form only. The

expression "Primary forms" is defined in note 6 of Chapter 39 of HSN and it
applies to the various forms, viz. (1) Liquids & pastes, (2) Powder, granules &

flakes and (3) Blocks of irregular shape, lumps and similar bulk forms. Liquids

and pastes may be the basic polymer which requires "crrring" by heat or

otherwise to form the finished material, or may be dispersions (emulsions and

suspensions) or solutions of the uncured or partly cured materials. In addition

to substances necessary for "curing" (such as hardeners (cross-linking agents)

or other co-reactants and accelerator), these liquids or pastes may contain

other materials such as plasticizer, stabilizers fillers and colouring matter,

chiefly intended to give the finished products special physical properties or

other desirable characteristics.

46. Further, from the extract of the Customs Tariff for Heading 3904 give

above, it is clear that Heading 3904 includes PVC and other halogenated

olefins. Under CTH 3904, the sub-heading 1010 and i090 include PVC not

mixed with any other substances. As such, PVC mixed with any other
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substances would be classified under Headings 390421 and 390422, the

former would include non-plasticized varieties whereas the latter will include

plasticized verities.

47. I also find that, "as per IS15225:2000 of Indian Standard specified for

chlorinated poly-vinyl chloride compounds used for pipe and fitting adopted

by the Bureau of Indian Standards - CPVC Compounds consisting of CPVC

resin, suitably compound with additives. General properties of all the member

of CPVC are common including excellent elevated temperature, water and

chemical resistance, strength, abrasion resistance and unlimited colour

possibilities."

48. I also find that; "CPVC is produced bg adding chlortne to PVC in a utater

slurry or fluidized bed chlorination process. The chlorination reaction is initiated

by ultrauiolet light. TLLe chlorinated PVC is compounded with ingredients

necessary for the desired properties for further processing. The chloine added

to PVC giues CPVC higher temperature performance and improued fire and

corrosion resistance. " So, CPVS is a kind of PVC mixed with other substances.

49. Chlorinated-poly-vinyi-chloride (CPVC) is a thermoplastic produced by

chlorination of polyvinylchloride (PVC) resin, which is significantly more

flexible and can withstand higher temperatures than standard PVC. Uses

include hot and cold water delivery pipes and industrial liquid handling.

CPVC, as PVC, is deemed safe for the transport and of potable water.

50. Further, I find that a plasticizer is a substance that is added to a
material to make it softer and more flexible, to increase its plasticity, to

decrease its viscosity or to decrease friction during its handling in
manufacture. Plasticizers are commonly added to polymers such as plastics

and rubber, either to facilitate the handling of the raw material during

fabrication or to meet the demands of the end product's application. For

example, plasticizers are commonly added to polyvinyl chloride (PVC), which

otherwise is hard and brittle, to make it soft and pliable. Almost 9Ooh of

polymer plasticizers, most commonly phthalate esters, are used in PVC, giving

this material improved flexibility and durability. Chlorinated polyvinyl chloride

(CPVC) is PVC that has been chlorinated via a free radical chlorination

reaction. It is seen that the imported compound "CPVC Compound -SP-sl22C

(Pipe Grade)" and "CPVC Compound - SF - 3121C (Fitting Grade)' are

plasticizer. In view of same CPVC is nothing but a kind of PVC containing high

chlorine. Being a basic material PVC, CPVS also contains major portion of
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plasticizers, which gives CPVC a more soft, fixable and elastic characteristic,

an essential required for manufacture of pipes and fitting.

51. In this case, there is a sub-heading "Others" in the same series of C.T.H.

3904, which describes as polymers of vinyl chloride or of other halogenated

olefins, in primary forms, and when there is no more specific sub-heading for

CPVC copolymers, the impact modifier 'CPVC COMPOUND - SP- 5122C (PIPE

GRADE)"and "CPVC Compound - SF - 3727C (Fitting Grade)" are to be

classified in the sub-heading named "Plasticiser" under C.T.H. 3904 22OO.

52. In view of the above, it is evident that the importer had wrongly classified

the goods under C.T.H. 3904 9000, to avail the benefit of exemption of B.C.D.

at NIL rate, under Sr. No. 463 of the said Notification, whereas the goods fal1

under the C.T.H. 3904 22OO and exemption is available to them under Sr. No.

460 of the said Notification, where the rate of B.C.D. is 5%. The importer had

resorted to mis-classification of the goods in order to evade the duty, by

availing the ineligible benefit of exemption, resulting into clear vioiation of the

said exemption Notification.

53. I find that it is the responsibility of the importer to correctly classify,

determine and pay the duty applicable in respect of the imported goods. M/s.

Dutron have subscribed to a declaration as to the truthfulness of the contents

of the Bills of Entry in terms of Section a6@l of the Customs Act, 1962 and by

above omission and commission, they have violated provisions of Section a6$)

also.

54. It is the importer who is liable to ensure that he scrupulously follow

each and every condition of the Notification, benefit of which he intends to

avail.

55. In this connection, Hon'ble Supreme Court, in the case of M/s. Ganesh

Metal Processors Industries vs U.O.I. [(2003 (151) E.L.T. 21 (S.C.)] has held

that "The Notification had to be read as whole. If any of the condition laid down

in the Notification is not fulfilled, the party is not entitled to the benefit of that

notification."

56. In the case of Godrej & Boyce Mfg. Co. Ltd. Vs the Commissioner of

Customs (Export), Mumbai, reported in 2013 (293) ELT 46, the Tribunal held

as under :-

" Since it is the appellant uho has claimed the benefit of dutg exemption,

the onus of leading euidence to proue eligibilitg to exemption lies on the
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a.ppellant and not on the Reuenue. As held bg the Apex Court in the case

of Mysore Metal Industries (1988 (3q ELf 369 (5.C.)) "the burden" is on

tlrc party who claims exemption, to proue the facts that entitled to him to

exemption. "Suffice to sag that the appellant has miserably failed to
discharge this onus."

57. In view of the above discussion, I find that the importer is liable to pay

Customs duty as they had imported the goods without payment of Basic

Customs duty by classifying under wrong C.T.H. 3904 9000 and hence not

eligible for exemption from payment of duty. The said dut5r is recoverable

under the provisions of Section 28(1) of the Customs Act, 1962.

58. The importer has contended that the assessment of the Bills of Entry

involved has been finalized and hence the matter of classification should not

have been questioned or reopened without having been challenged the

assessment in appeal. I do not agree with this contention of the said importer

in the light of the following judgment of Apex Court:-

U.O.I Vs. Jain Shudh Vanaspati Ltd...

(Ciuil Appeal No. 2360 of 1980, decided on 8-B-1996) (1996 (86) E.L.T.

460 (5,C.)

" Demand - Shout Cause Noticeunder Section2S of the Customs Act, 1962

for demand of dutg can be issued without reuising under Section 130, the

order of clearance passed under Section 47 of the Customs Act, 7962."

It was held that "it is patent that a show cause notice under the prouisions

of Section 28 for pagment of Customs duties not leuied or short-leuied or

erroneously refunded can be issued onlg subsequent to the clearance

under Section 47 of the concerned goods. Furttter, Section 28 prouides

time limits for the issuance of the show cause notice thereunder

commencing from the "releuant date"; "releuant date" is defined by sub-

section (3) of Section 28 for the purpose of Section 28 to be the date on

uhich the order for clearance of the goods has been made in a case where

dutg has not been leuied; uhich is to sag that tlrc date upon uthich tlrc

permissible pertod begins to run is the date of the order under Section 47.

The Higlt Court u)c-s, therefore, in error in coming to the conclusion that

no shota cause notice under Section 28 could haue been issued until and

unless the order under Section 47 had been first reuised under Section

730."
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59. Further, the case laws relied upon by the said importer have different

facts than the facts involved in the present case and hence are not applicable

in the circumstance of the present case.

60. Further, the importer is also liable to pay interest at the appropriate rate

on the duty as provided under Section 28AA of the Customs Act, 1962.

6L. The Notice has also proposed for confiscation of imported goods under

Section 1 1 1(o) of the said Act. The said provision reads as under: -

"(o) any goods exempted, subject to any condition, from duty or any

prohibition in respect of the import there of under this Act or any other

1aw for the time being in force, in respect of which the condition is not

observed unless the non-observance of the condition was sanctioned by

the proper officer:;"

62. The Notice has also proposed for confiscation of imported goods under

Section 111(m) of the said Act. The said provision reads as under: -

"(m) any goods which do not correspond in respect of value or in any

other particular with the entry made under this Act or in the case of baggage

with the declaration made under section 77 in respect thereof, or in the case

of goods under transhipment, with the declaration for transhipment referred

to in the proviso to sub-section (1) of section 54.."

63. I find that in terms of Section 46(4) of the said Act, the importer was

required to make declaration as regards the truth of contents of the Bill of

Entry submitted for assessment of Customs duty but they have contravened

the provisions of Section 46(4lrin as much as they have mis-declared the goods

imported and thereby wrongly availed benefit of exemption Notification

knowingiy and intentionally to evade payment of Customs duty. Accordingly,

the importer has made willful mis-statement about the goods imported. Thus,

I find that they have violated provisions of Sectton 46(4) of the said Act. All

these acts on the part of the importer have rendered the imported goods,

covered in the Show Cause Notice, liable to confiscation under Section 1 1 1(o)

& Section 1 1 1(m) of the said Act.

64. As the impugned goods are found to be liable to confiscation under

Section 111(o) & Section 111(m), I find it necessary to consider as to whether

redemption fine under Section 125(1) is liable to be imposed in lieu of

confiscation in respect of the imported goods, which are not physically

available for confiscation. The Section 125(1) of the said Act reads as under: -
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"125. Option to pay fine in lieu of confiscation. -

Whenever confiscation of any goods is authorised by this Act, the oflicer

adjudging it may, in the case of any goods, the importation or exportation

whereof is prohibited under this Act or under any other law for the time being

in force, and shall, in the case of any other goods, give to the owner of the

goods or, where such owner is not known, the person from whose possession

or custody such goods have been seized, an option to pay in lieu of confiscation

such fine as the said officer thinks fit..."

65. In this connection, I rely on the decision in the case of Weston

Components Ltd. Vs. Commr. of Customs, New Delhi (2000 (115) E.L.T. 278

(S.C.)). In this case, it was held that: -

"Redemption fine imposable euen after release of goods on exeantion of

bond - Mere fact that the goods u)ere released on the bond utould not take

qwaA the power of tLrc Customs Authoities to leug redemption fine if
subsequent to release of goods import was found not ualid or that there

uas anA other irregulaity uhichwould entitle the customs authoities to

confiscate the said goods - Section 125 of Cusfoms Ac4 1962."

66. In view of the above, I find that redemption fine under Section 125(1) is

liable to be imposed in lieu of confiscation in respect of the imported goods,

which are not physically available for confiscation.

67. The Notice also proposes to impose penalty on the importer under

Section 112(a)(ii) and Section 114AA of the said Act.

68. Section 112 of the said Act reads as under :-

112 Penalty for improper importation of goods, etc. -Any person,-

(a) who, in relation to any goods, does or omits to do any act which act or

omission would render such goods liable to confiscation under section 111, or

abets the doing or omission of such an act, or

(b) who acquires possession of or is in any way concerned in carrying,

removing, depositing, harbouring, keeping, concealing, selling or purchasing,

or in any other manner dealing with any goods which he knows or has reason

to believe are liable to confiscation under section 111, shall be liable,-

(i) in the case of goods in respect of which any prohibition is in force under

this Act or any other law for the time being inforce, to a penalty not exceeding

the value of the goods or five thousand rupees, whichever is the greater;
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(ii) in the case of dutiable goods, other than prohibited goods., to a penalty[not

exceeding the duty sought to be evaded on such goods or five thousand

rupees, whichever is the greater;

(iii) in the case of goods in respect of which the value stated in the entry made

under this Act or in the case of baggage, in the declaration made under section

77 (in either case hereafter in this section referred to as the declared value) is

higher than the value thereof to a penalty not exceeding the difference between

the declared value and the value thereof or five thousand rupees, whichever

is the greater;

(iv) in the case of goods falling both under clauses (i) and (iii), to a penalty not

exceeding the value of the goods or the difference between the declared value

and the value thereof or five thousand rupees, whichever is the highest;

(v) in the case of goods falling both under clauses (ii) and (iii), to a penalty not

exceeding the duly sought to be evaded on such goods or the difference

between the declared value and the value thereof or five thousand rupees,

whichever is the highest.

69. I find that the importer has rendered themselves liable to penalty, under

Section ll2 in view of the omission and commission discussed herein above.

7O. Section 114AA of the said Act reads as under: -

"114AA. Penaltg for use of false and incorrect matertal- If a person

knowinglg or intentionally makes, slgns or ttses, or causes to be made,

signed or used, ang declaration, statement or document which is false or

incorrect in any material particular, inthe transaction of ang business for
the purposes o/ this Act, shall be liable to a penalty not exceeding file
times the ualue of goods. "

7L. I find that the importer has deliberately and knowingly declared the

classification under wrong C.T.H. 3904 9000 and imported the goods which

they were not allowed to do so. Thus, they have rendered themseives liable
for penal action as provided in Section 114AA of the said Act.

72. In view of the foregoing discussions and findings, I pass the following

order :-

-: ORDER:-

(a) I hereby reject the classification of the imported goods, i.e. "CPVC

Compound - SP - 5122C (Pipe Grade)" and "CPVC Compound - SF - 3121C

(Fitting Grade)" covered under Bill of Entry No. 7667057 dated 15.06.2020,
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made by M/s. Dutron Polymers Ltd. under C.T.H. 3904 9000 of the Customs

Tariff Act, 1975.

(b) I confirm the classification of the imported goods, i.e. "CPVC Compound

- SP - 5122C (Pipe Grade)" and "CPVC Compound - SF - 3l2LC (Fitting Grade)"

covered under Bill of Entry No. 7667057 dated 15.06.2020, made by M/s.

Dutron Polymers Ltd. under C.T.H. 3904 22OO of the Customs Tariff Act,

1975.

(c) I order that the imported goods i.e. "CPVC Compound - SP - 5122C (Pipe

Grade)" and "CPVC Compound - SF - 3127C (Fitting Grade)" covered under

Bill of Entry No. 7667057 dated 15.06.2020, should be assessed to duty

@24.49% (B.C.D. @ 5% + S.W.S. @ O.5% + I.G.S.T . @ I8%l under Sr. No. 460

of the Notification No. 4612O1l-Cus. Dt. 01.06.2011, as amended, under

c.T.H. 3904 2200.

(d) I order to recover the total amount of differential Custom duties

amounting to Rs. LO,3L,4O6|- wrongly claimed under Sr. No. 463 of

Notification No. 461201l-Cus. Dt. 01.06.2011 under Section 28(I) of the

Custom Act, 1962 by denying the benefit of Sr. No. 463 of the Notification No.

46 I 2O1 1-Cus. Dt. 01.06.201 1.

(e) I order confiscation of the total quantity of 82,000 Kgs. of goods

imported and having declared value of Rs. 1,58,92,2401- under Section

1 1 1(m) and Section 1 1 1(o) of the Customs Act, 1962 for the act of willful mis-

statement and intentional suppression of facts with regard to classification of

the said goods by way of submitting false declaration leading to unlawful,

illegal and wrong availment of concessional duty, benefit under Sr. No. 463 of

the Notification No. 4612011-Cus. Dt. 01.06.2011, as amended. As the goods

are not available physically for confiscation, I allow the importer to redeem the

same on payment of redemption fine of Rs.16,00,00O/- under Section 125(1)

of the Customs Act, 7962 in lieu of confiscation.

(0 I order to recover the interest at an appropriate rate as applicable, on

the Customs duty evaded to the tune of Rs. 10,31,4061-, from them under

Section 28AA of the Customs Act, 1962.

(g) I impose penalty of Rs.1,O3,l4Ol- upon them under Section 112(a)(ii)

of the Customs Act, L962. The said importer has an option to pay amount of

duty and interest thereon under Section 28AA, of the Customs Act, 7962

within 30 days from the date of communication of this order and if done so,
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the amount of penalty liable to be paid under this Section shall be 25o/o of the

penalty imposed.

(h) I impose penalty of Rs.3O,OO,OOO/- upon them under Section 114AA of

the Customs Act, 1962.

73. This Order is issued without prejudice to any other action that may be

taken under the provisions of the Customs Act,7962 and rules / regulations

framed thereunder or any other law for the time being in force in the Republic

of India.

74. The S.C.N. No. VIill lO-72lrcD-KhodlO eAIHQ l2O2l-22 dated

30.03.2022 is disposed off in above terms.

!4
(Vishal Malani)

Additional Commissioner
Customs, Ahmedabad

Date: 28.09.2022F. No. VIII/ to-72lICD-Khod/o eAIHQ l2t-22
DIN : 2O22O971MNOOOOOOBA87

,.9

By Speed Post A.D. / Blr E-mail / By Hand Delivery / Throueh Notice Board

M/s. Dutron Polymers Limited,
N. H. No. 8, At & P.O. Hariyala,
Kheda - 387 411
exports@dutronindia. com

Copy to:-
The Commissioner, Customs, Ahmedabad
The Dy./ Asstt. Commissioner, (T. R. C.), Customs, Ahmedabad.
The Dy./ Asstt. Commissioner, (Prosecution), Customs, Ahmedabad.
The Deputy / Asstt. Commissioner (Import), Customs, I.C.D.-Khodiyar.
The Superintendent (Systems), Customs, Ahmedabad; for uploading on
website.
Guard File.
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